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Court of Appeals of the District of Columbia. 


No. 3234. 

Nathan B. Williams, Appellant, 

vs. 

Louis Jacobs et al. 


a Supreme Court of the District of Columbia. 

At Law. No. 61710. 

Louis Jacobs, Fannie Jacobs, Plaintiffs, 

vs. 

Nathan B. Williams, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Certificate of Clerk on Appeal in the Municipal Court of the 

District of Columbia. 

Filed September 30, 1918. 

In the Supreme Court of the District of Columbia. 

At Law. No. 61710. 

Louis Jacobs, Fannie Jacobs, Plaintiffs, 

vs. 

Nathan B. Williams, Defendant. 


Date. Proceedings. 


1918. 

Plaintiffs’ attorney—J. U. Gardiner. 

Defendant’s attorney—IJ. L. B. Atkisson. 

Sept. 3rd. Sworn complaint filed. Summons and copy issued re- 
“ “ turnable Sept. 14—10 A. M. 


1—3234a 
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Sept. 3rd. 

“ 14th. 

“ 18th. 

u a 

“ 20th. 

“ 23rd. 

“ 25th. 

u a 

“ 27th. 

u a 

<< a 


Summons returned, ‘‘summoned as within directed." 
Trial—witnesses sworn. 

Judgment for plaintiffs for possession of the within 
described premises and costs. 

Appeal, notice of, tiled. Set for Sept. 25—10 A. M. 
Appeal, undertaking on, tiled. 

“ “ “ with Amer. Surety Co., surety, 

approved. 

Appeal, record on and papers filed with Clerk of Su¬ 
preme Court, 1). C., and notice sent to defendant’s 

attornev. 

%! 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in 
2 the above cause, and that the annexed documents are all the 
original papers filed in said cause. 

Witness the Honorable Judges of said Court this 27th day of 
September, A. D. 1018. 

BLANCHE NEFF, 

Clerk. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 


(Endorsed.) 


The Clerk will please docket this appeal, enter my appearance, and 
issue Summons to Appellee. 

1L L. B. ATKISSON, 

Att’y for Appellant 

Sep. 27, 1918. 


Affidavit of Plaintiffs under Pule 19. 

Filed October 4, 1918. 

******* 

Louis and Fannie Jacobs on their oaths do depose and say that 
they are husband and wife and the plaintiffs in this action; that dur¬ 
ing the month of November, 1917, they purchased the Premises 
No. 2524 13th St., N. W. described in this proceeding for their own 
occupancy as a home, taking title thereto as joint tenants; that one 
of the chief reasons for their said purchase was the fact that the said 
premises had a sleeping porch attached thereto, the plaintiff 
3 Louis Jacobs being affected with high blood pressure and part 
of the treatment therefor prescribed by his physician, Dr. 
Harry S. Lewis, being an order to spend as much time as possible 
in the open air, and especially to sleep out of doors, the said Louis 
Jacobs being a tailor and his business keeping him confined during 
the day; that at the time of the said purchase there was an existing 
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lease on the said premises made by plaintiffs’ predecessor in title to 
the defendant Williams that did not expire until August 31, 1918, 
said lease being duly recorded in Liber No. 40*24 at Folio 187 of the 
land records of the District of Columbia; that at the expiration of 
the said lease plaintiffs immediately filed this suit for the possession 
of said premises, refusing to accept any more rent therefor and hav¬ 
ing previously notified the said defendant that they desired posses¬ 
sion of same at the expiration of his said lease. 

Plaintiffs further depose and say that they have arranged with the 
firm of Lieberman <fc Hawn who have charge of the apartment they 
now occupy in the Rockingham Apartments at No. 1317 Rhode 
Island Avenue, N. W., Washington, 1). C. to rent the same to the 
said Williams at the rental they now pay, to wit, $55.00 per month, 
the said apartment being number 20*2 and consisting of five nice 
rooms and a hath; that there will therefor- be no hardship in dis¬ 
possessing the said Williams as he can immediately take possession 
of the said apartment and have nearly as much room as he now has 
in plaintiffs’ said house; that the said Williams has refused to agree 
to the said exchange although the offer was made in open court at 
the trial of this case in the Municipal Court, and made with the 
consent and ratification of the said Lieberman & Hawn, and 
4 the plaintiffs now renew the said offer in this court with such 
consent. 

LOUIS JACOBS. 
FANNIE JACOBS. 


District of Columbia, To wit: 

Subscribed and sworn to before me this second day of October, 
A. D. 1918. 

[seal.] JUDSON T. CULL, Jr., 

Notary Public, D. C. 

Service of a copy of the foregoing affidavit admitted this 4th day 
of October, 1918. 

HORACE L. B. ATIvISSON, 

J. M. S’., 

Attorney for Defendant. 



A ffidavit of Defendant under Common Law Rule No. 19. 

Filed October 11, 1918. 

* * * * * * * 
District of Columbia, ss: 

§ 

Nathan B. Williams, defendant in the above entitled cause, being 
duly sworn deposes that the facts in the above entitled case, including 
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those which are proved and admitted, show that Louis Jacobs et ah, 
the plaintiffs in the said cause, bought the property in question in 
November, 1917, at which time it was under lease to the de- 

5 fendant, the said lease, by its terms, running to August 31, 
1918; that promptly each month, since the plaintiffs had pur¬ 
chased the property, the said defendant has paid to the said plain¬ 
tiffs the amount of rent due for the said premises. 

On May 31, 1918, the joint Resolution of Congress, known as 
the Saulsbury Resolution, was approved by the President of the 
United States and became law. 

Defendant therefore submits that under the admitted and proved 
facts the said plaintiffs were defendant’s landlord and the said de¬ 
fendant their tenant from on or before December 1, 1917, and that 
under the Saulsbury Resolution the said plaintiffs neither acquired, 
nor can enforce any greater rights against the said defendant than 
could the original landlord from whom the plaintiffs purchased. 

Defendant claims that under the said Saulsbury Resolution the 
original landlord could not maintain suit for possession so long as 
the defendant continued to pay rent at the agreed rate unless the 
said defendant-tenant should do some of the things prohibited under 
the Saulsbury Resolution. No such prohibited acts are alleged or 
proved. 

Defendant claims that the clause in the said Resolution reading: 
“or where the property has been sold to a bona fide purchaser for 
his own occupancy,” unquestionably applies only to purchases which 
were made after May 31, 1918, and where the relation of landlord 
and tenant had not thereafter been established. Any other con¬ 
struction would render the said Resolution void as violative of the 
constitutional provision against the passage of any ex post facto law 
or law impairing the obligation of contracts; and, further, would 
permit wholesale evasions of the spirit and purpose of the 

6 said Saulsbury Resolution. The collection of nine months’ 
rent, three of which months were collected by plaintiffs after 

the passage of the Saulsbury Resolution, certainly establishes the 
relation of landlord and tenant between plaintiffs and defendant. 

In answer to that paragraph of plaintiffs’ affidavit in which the said 
plaintiffs offered the said defendant an apartment in lieu of the house 
of which they are endeavoring to obtain possession, defendant says 
that the said apartment does not contain a sufficient number of 
rooms for his use; that the said apartment consists of only five rooms, 
whereas the house in question has eight rooms and a garage. Fur¬ 
ther, that the monthly rent of the said apartment is Five Dollars 
($5.00) in excess of that paid by the defendant for the said house. 

Defendant further sets out that, in addition to the four members 
of his family, who now reside in the said house, he has let rooms 
to three young women engaged in so-called war work, one of whom 
works in the Bureau of Ordnance, another in the Engineering branch 
of the War Department, and the third in the War Risk Insurance 
Bureau of the Treasury Department; and that these three w T ar 
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workers would find difficulty in securing rooms elsewhere, even if 
they succeeded in doing so at all. 

NATHAN B. WILLIAMS. 

Subscribed and sworn to before me this 11th day of October 1918 
[ SEAL -J JENNIE M. SHEFFER, ’ 

Notary Public, D. C. 

7 October 11, 1918. 

Receipt of copy acknowledged. 

JOHN U. GARDINER, 

Attorney for Plaintiffs. 


Motion for Judgment under Common Law Rule No. 19. 


Filed October 11, 1918. 


* * * * 


* 


* * 


Come now the plaintiffs by their attorney and move the Court for 
a judgment for possession of the premises herein described under 

Common Law Rule No. 19 of this Court, and for cause state the 
following: 

That the affidavit of defense filed herein does not set forth any de¬ 
fense which if true would defeat the plaintiffs' right to recover pos¬ 
session of said premises. r 


JOHN U. GARDINER, 

Attorney for Plaintiffs. 


Ml r, J l^ ace b 1J-. Atkisson, Attorney for Defendant. Union Trust 
Building, Washington, D. C. 


Sir: Please take notice that the foregoing motion will be for hear¬ 
ing on Friday, the 18th day of October, 1918, at Ten o'clock A. M. 
or as soon thereafter as counsel can be heard. 

JOHN U. GARDINER, 

Attorney for Plaintiffs. 
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Stipulation. 


Filed November 1, 1918. 

******* 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto as follows: 

As the only questions raised by the affidavits filed herein under 
Common Law Rule No. 19 are questions of law involving the appli¬ 
cation of the act of Congress approved May 31, 1918, commonlv 
known as the Saulsbury Resolution, and as the facts set forth in said 
affidavits are admitted by said counsel to be true; and as there is no 
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question of fact that should properly be submitted to a jury for de¬ 
termination a trial bv jury is hereby waived and counsel agree that 
the Court shall treat* said affidavits as a statement of facts in this 
case and on the hearing of the motion for judgment tiled herein by 
the plaintiffs shall decide the matter finally on the facts as set forth 
in said affidavits. 

Counsel further agree that there is rent now due for the premises 
involved in this action from September 1, 1918, at the rate ot $T10.00 
per month and that in case the decision shall be in favor of the 
plaintiffs the said judgment shall include rent at said rate from said 
time and costs as provided in the undertaking on appeal filed herein. 
Saving however all rights the parties hereto may have on appeal. 

JOHN U. GARDINER, 

Attorney for Plaintiffs. 

II. L. B. ATKISSON, 

Attorney for Defendant. 


9 Supreme Court of the District of Columbia. 

Friday, November 1, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Come now the parties hereto by their respective attorneys of 
record; whereupon, this cause comes on for hearing on the motion 
of plaintiffs filed herein for judgment under Law Rule 19, and the 
stipulation of said Attorneys filed this day, and is argued and sub- 
mitted to the Court. Upon consideration thereof, it is ordered that 
said motion be, and the same is hereby granted; wherefore it is 
considered that the plaintiffs herein do have and recover of the 
defendant herein possession of the premises No. 2o24 1 hirteenth 
Street. North West, located in the District of Columbia, and recover 
of said defendant and the American Surety Company of New York, 
his surety, the sum of one hundred dollars ($100.) with interest 
from this date, together with the costs of suit, to be taxed by the 

Clerk, and have execution thereof. 

From the foregoing judgment the defendant by Ins Attorney in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penaltv of the bond on said appeal to operate 
as a supersedeas is hereby fixed in the sum of Nine hundred dollars 

($900). 







NATHAN B. WILLIAMS VS. LOUIS JACOBS ET AL. 


7 


10 Memorandum. 

Noveml>er 4, 1018.—Supersedeas bond approved and filed. 

Assignment of Errors. 

Filed November 26, 1918. 

Comes now the defendant in error in the above-entitled cause, and 
avers and shows that in the record and proceedings in said cause, 
the Court erred to the prejudice, and against the rights of plaintiff 
in error in the following particulars, to-wit: 

1. The said Court erred in holding that, under the agreed state¬ 
ment of facts in this case and the law of the United States, Public 
Resolution, No. 31, 65th Congress, approved May 31, 1918, defend¬ 
ant had not established his right to the premises in controversy, and 
was not entitled to judgment. 

\\ herefore, for this and other manifest errors appearing in the 
record, the said Nathan B. Williams, defendant in error, prays that 
the judgment, rendered against him in the Supreme Court of the 
District of Columbia, be reversed and set aside, and held for naught, 
and that judgment be rendered for defendant in error, granting him 
his rights under the laws of the United States, and plaintiff in error 
also prays judgment for costs. 

HORACE L. B. ATKISSON, 

Attorney for Nathan B. Williams, 

Defendant in Error. 


11 Designation of Record. 

Filed November 27, 1918. 

******* 

The Clerk will please prepare the transcript of record in this case 
for hearing on appeal by defendant herein to the Court of Appeals 
of the District of Columbia from the judgment of the Court herein 
rendered under date of November 1, 1918; and which appeal was 
perfected by the giving of supersedeas bond herein under date of 
to wit November 10, 1918, and for such transcript furnish for such 
record on appeal certified copies of the following papers and records, 
to wit: 

1. Appearance order, complaint and summons, judgment, notice 
of appeal, undertaking with American Surety Company of New 
York, surety, and certificate of Municipal Court, filed September 30, 
1918. 

2. Affidavit of plaintiff, Louis Jacobs, under Rule No. 19, and 
acknowledgment of service, filed October 4, 1918. 

3. Affidavit of defendant, under Rule No. 19, and acknowledge¬ 
ment of service, filed October 11, 1918. 
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4. Motion for judgment and notice, filed October 11, 1918. 
o. Stipulation between counsel for plaintiffs and defendant, filed 
November 1, 1918. 

6. Entry of judgment for plaintiff. 

7. Notice of appeal and supersedeas bond filed. 

8. Assignment of error and this Designation. 

HORACE L. B. ATKISSON, 

A ttorney for Defendant. 


12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (11710 at Law, wherein Louis 
Jacobs and Fannie Jacobs are Plaintiffs and Nathan B. Williams is 
Defendant, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of December, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3234. Nathan B. Williams, appellant, vs. Louis Jacobs et al. Court 
of Appeals, District of Columbia. Filed Dec. 1(1, 1918. Henry W. 
Hodges, clerk. 
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JANUARY TERM, 1919. 


No. 3234. 


NATHAN B. WILLIAMS, Appellant, 

vs. 

LOUIS JACOBS and FANNIE JACOBS, Appellees. 


BRIEF ON BEHALF OF APPELLANT. ' 


Statement of Case. 

An appeal from a judgment against appellant for posses¬ 
sion of premises at No. 2524 Thirteenth Street northwest, 
in the City of Washington, District of Columbia, by reason 
of the error of the lower court in declaring the joint resolu¬ 
tion of Congress of May 31, 1918, known as the Saulsbury 
Resolution, unconstitutional. 

The facts, briefly stated, are as follows: On September 3, 
1918, appellees instituted suit in the Municipal Court of the 
District of Columbia for possession of the premises occupied 
by appellant, alleging that the said premises were unlawfully 
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detained from them and without right by the appellant, who 
was a lessee by the year, and whose lease had expired August 
31, 1918 (Record, p. 3), appellees having purchased the said 
premises from appellant’s former lessor in November, 1917 
(Record, p. 2). 

Appellees filed an affidavit under Rule 19 setting out that 
the only reason he desired the said premises was that, on ac¬ 
count of high blood pressure, from which one of the ap¬ 
pellees, viz., Louis Jacobs, suffered, his physician had recom¬ 
mended that he sleep out-of-doors, and that the said prem¬ 
ises were equipped with a sleeping porch (Record, p. 2). 

In his affidavit of defense under Rule 19, appellant set out 
that he could obtain no other house to shelter his family, 
which included, in addition to the regular members thereof, 
three so-called war workers, who were employed in the 
Bureau of Ordnance, the Engineering Branch of the War 
Department, and the War Risk Insurance Bureau of the 
Treasury Department, respectively, who would be homeless 
if the cause were decided in favor of appellees, and he were 
evicted from the said premises (Record, pp. 4 and 5). 

After a trial in the Municipal Court, judgment was given 
for appellee. 

From this judgment appellant perfected his appeal to the 
Supreme Court of the District of Columbia. 

On November 1, 1918, counsel for appellant and appellees 
having stipulated that, inasmuch as there was no question of 
fact which should properly be submitted to a jury for deter¬ 
mination, that the court should treat the before-mentioned 
affidavits as a statement of facts and decide the matter finally 
on the facts as set forth in the said affidavits, the Supreme 
Court, by Mr. Justice Gould, granted the motion for appellees 
for judgment of the premises by reason of the unconstitu¬ 
tionality of the so-called Saulsbury Resolution (Record, p. 

6 ). 

From the final judgment entered by Mr. Justice Gould 
against appellant this appeal is prosecuted. 


i 
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Assignment of Error. 

1. The said court erred in holding the joint resolution of 
Congress of May 31, 1918, known as the Saulsbury Resolu¬ 
tion, unconstitutional. 

2. The said court has no jurisdiction or power, express or 
implied, to declare any act or resolution of the Congress of 
the United States unconstitutional. 

3. .And for other errors that are apparent on the face of 
the record. 


ARGUMENT. 

The Constitution of the United States gives no express 
authority to any judicial officer to declare unconstitutional 
an act of Congress and thus exercise a judicial veto, or, by 
interpretation, to substitute the judicial will for the legisla¬ 
tive will and thereby exercise the law-making power which is 
exclusively vested by the Constitution in the Congress of the 
United States. 

Nor does the Constitution of the United States give any 
such implied power to any judicial officer. On the contrary, 
the granting of such power was expressly rejected by the Con¬ 
stitutional Convention in which the Constitution of the 
United States was framed. In that convention a motion was 
four times made to give the judiciary in some mild form the 
power to advise Congress as to acts contemplated or passedin^ 
Congress; and such motion was four times overwhelming re¬ 
jected, never receiving more than three votes at any time. 

For these reasons, it is submitted that the judgment of the 
Supreme Court of the District of Columbia is erroneous and 
should now be reversed by this court. 

Respectfully submitted, 

HORACE L. B. ATKISSON, 

Attorney for Appellant. 


\ 
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IN THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

January Term, 1919. 

f 

, No. 3234. 


NATHAN B. WILLIAMS, APPELLANT, 

VS. 

LOUIS JACOBS AND FANNIE JACOBS, 

APPELLEES. 


Appeal From the Supreme Court oe the District of 

Columbia. 


BRIEF FOR APPELLEES. 


Statement of the Case. 

This case originated in the Municipal Court of the 
District of Columbia and is one of a class of cases of which 
said Municipal Court has jurisdiction commonly known 
as “Landlord and Tenant” actions. 

The appellant, defendant below, occupied premises No. 
2524 13th Street, N. W., Washington, D. C., and this 
action was brought to recover possession of said premises. 

As set forth in appellant’s brief at page 2, judgment was 
rendered against him, after trial in said Municipal Court, 
for possession of said premises, from which judgment he 





appealed to the Supreme Court of the District of Columbia 
where the case was tried de novo on an agreed statement 
of facts and judgment again rendered against him for 
possession; from this last judgment he has appealed to 
this court. 

The facts shown by the record are undisputed and are 
as follows: 

In the month of November, 1917, the appellees, who are 
husband and wife, purchased the premises in controversy 
for a home, taking title thereto as joint tenants (Record, 
p. 2) ; that at the time of said purchase there was an exist¬ 
ing lease on said premises made by the appellees' prede¬ 
cessor in title to the appellant, said lease expiring on Au¬ 
gust 31, 1918, and being duly recorded among the land 
records of this District in Liber 4021, at Folio 187 (Record, 
p. 3) ; that at the expiration of said lease appellees immedi¬ 
ately filed this action for the possession of said premises, 
having refused to accept any more rent therefor and having 
previously notified appellant that they desired possession 
at the expiration of said lease (Record, p. 3). 

Argument. 

Appellant in his assignment of errors filed in the case 
and printed at page 7 of the record makes only one specific 
assignment of error as follows: 

“The said Court erred in holding that, under the 
agreed statement of facts in this case and the law of 
the United States, Public Resolution, No. 31, 65th 
Congress, approved May 31, 1918, defendant had not 
established his right to the premises in controversy, 
and was not entitled to judgment." 

In his brief at page 3 he assigns different error, making 
two specific assignments and one general assignment, and 
both specific assignments being in substance that the Court 
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* erred in holding that the joint resolution of Congress of 
May 31, 1918, known as the Saulsbury Resolution, was 
unconstitutional. The said Saulsbury Resolution is as 
follows: 

► “Resolved by the Senate and House of Representa¬ 
tives of the United States of America in Congress 
assembled, That until a treaty of peace shall have been 
definitely concluded between the United States and 
the Imperial German Government, unless in the mean¬ 
time otherwise provided by Congress, no judicial 
order, decree, or judgment for the recovery of posses¬ 
sion of any real estate in the District of Columbia, 
new or hereafter held or acquired by oral or written 
agreement of lease for one month or any longer period, 
or for the ejectment or dispossession of a tenant there¬ 
from, shall be made, and all leases thereof shall con¬ 
tinue so long as the tenant continues to pay rent at 
the agreed rate and performs the other conditions of 
the tenancy which are not inconsistent herewith, unless 
the tenant has committed waste, or has been guilty on 
the premises of conduct which constitutes a nuisance 
or a breach of the peace, or other misdemeanor or 
crime, or that the premises are necessarily required by 
a landlord or bona fide purchaser for occupation 
either by himself or his wife, children, or dependents 
while he" is in the employ of or officially connected with 
any branch cf the Government, or where the property 
has been sold to a bona fide purchaser for his own 
occupancy; and where such order, decree, or judg¬ 
ment has been made, but not executed before the pas¬ 
sage of this resolution, the court by which the order, 
decree or judgment was made shall, if it is of the 

* opinion that the order, decree, or judgment would not 

have been made if this resolution had been in force at 
the date of the making of the order, decree or judg¬ 
ment, rescind or modify the order, decree or judgment 
in such manner as the court may deem proper for th° 

> purpose of giving effect to this resolution; and all 

y remedies, at law or in equity, of the lessor based on 

any provision in any oral or written agreement of 
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tried after the passage of the Saulsbury Resolution is the 
condition existing at the time of trial; .that is, did the 
appellees purchase for their own occupancy and if so have 
they done any act which would preclude them from claim¬ 
ing as such purchasers? It is admitted they purchased for 
their own occupancy and there is absolutely nothing in this 
record to estop them from taking advantage of the excep¬ 
tion in the resolution. So it is respectfully submitted the 
judgment appealed from should be affirmed. 

John U. Gardiner, 
Attorney for Appellees. 

Washington, February 10, 1919. 
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lease that the same shall be determined or forfeited if 
the premises shall be sold are hereby suspended while 
this resolution shall be in force, and every purchaser 
shall take the conveyance of any premises subject to 
the rights of all tenants in possession thereof under 
the provisions of this resolution. 

That the term ‘real estate’ as herein used shall be 
construed to include any and all land, any building, 
any part of any building, house, or dwelling, any 
apartment, room, suite of rooms and every other im- , 
provement or structure whatsoever on land situated 
and being in the District of Columbia. 

Approved May 31, 1918.” 

As a matter of fact the lower court, and by the term 
lower court I mean the Supreme Court of the District of 
Columbia, did not pass upon the constitutionality of the 
said Saulsbury Resolution, but decided the case on the 
facts as set forth in the affidavits filed by both sides under 
Common Law Rule No. 19 of the said Supreme Court and 
as agreed to by the stipulation of counsel filed in the case 
(Record, p. C). 

The appellant in his said affidavit (Record, p. 4) bases 
his right to remain in possession of said premises upon 
three grounds, as follows: 

First: That the appellees had no greater right against 
him than their grantor would have had. 

Second: That the proviso in the said Saulsbury Reso¬ 
lution to the effect ‘‘or where the property has been sold 
to a bona fide purchaser for his own occupancy” applies 
to purchasers only who became such after the passage of 
said resolution. 

Third: That the collection of rent under the unexpired 
portion of a lease established the relation of landlord and 
tenant and that therefore the appellees had no rights in the 
premises. 

In the first place it is admitted that the appellees here 
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bought the premises in question for a home and for their 
own occupancy. If that is the case they come squarely 
within the last exception of the Saulsbury Resolution. So 
to argue they had no greater rights than the person they 
purchased from would be to argue against the very law 
the appellant invokes to preserve his possession, for if he 
has any rights he derives them through the Saulsbury Reso¬ 
lution. and the same argument would apply to all purchases, 
thus nullifying the exceptions of said resolution. 

As to the second contention of appellant, which is incon¬ 
sistent with his first, that the proviso only applies to pur¬ 
chases made after the passage of said resolution, the very 
language of the said exception is against any .such con¬ 
struction, as it says “where the property has been sold” 
showing clearly that there was no intention to make it apply 
only to purchases made after the passage of the resolution. 
The construction contended for by appellant would be 
most unjust as the purchaser for occupancy who pur¬ 
chased on the 30th of May, 1918, would have no rights 
while the purchaser who purchased on Tune 1, 1918. two 
days later, could get possession. Such a construction would 
be most unreasonable and unfair. 

As to the third contention advanced by appellant in his 
said affidavit, to wit, that by accepting rent under the un¬ 
expired portion of his lease the appellees are estopped from 
claiming their home, it has absolutely no merit for the 
reason that the lease was not of the appellees’ making; they 
accepted a condition and had to honor it; having purchased 
the premises subject to the unexpired portion of the lease 
and being bound to recognize the contract made by their 
giantor they had no alternative but to accept the rent, and 
all that the law would require would be that they act im¬ 
mediately their right to possession accrued, which it is ad¬ 
mitted they did. 

The only test that can be applied to this and other cases 


tried after the passage of the Saulsbury Resolution is the 
condition existing at the time of trial; .that is, did tie 
appellees purchase for their own occupancy and if so have 
they done any act which would preclude them from claim¬ 
ing as such purchasers? It is admitted they purchased for 
their own occupancy and there is absolutely nothing in is 
record to estop them from taking advantage of the excep¬ 
tion in the resolution. So it is respectfully submitted the 

iudarment appealed from should be affirmed. 

John U. Gardiner, 

Attorney for Appellees. 

Washington, February 10, 1919. 
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